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The concept of contract forms the foundation of legal, commercial, and
social transactions, making its study essential for both jurisprudential and
practical purposes. This research explores the concept of ‘aqd (contract)
in Islamic jurisprudence and examines its relationship with the modern
legal framework of the Contract Act 1872. The study begins with a lexi-
cal and juristic analysis of ‘aqd, tracing its Qur’anic foundations, linguistic
dimensions, and scholarly interpretations, with particular emphasis on
its essential elements: ijab (offer), qabil (acceptance), and irtibat sharq
(legal binding recognized by Shari‘ah). It further highlights the role of
mutual consent (taradi), intention (niyyah), and lawful subject matter as
fundamental conditions for the validity of contracts. The research then
evaluates the legal definitions of contract under the Contract Act 1872,
focusing on the distinctions between promise, agreement, and contract,
as well as the requirements of enforceability, consideration, and lawful
object. A comparative analysis demonstrates that while the Contract Act
1872 is concerned primarily with enforceability under positive law, Is-
lamic jurisprudence emphasizes both the external act of agreement and
the internal dimension of Shariah compliance. Consequently, Islamic
law excludes void (batil) contracts that contravene Shari‘ah conditions,
whereas the Contract Act recognizes validity if statutory requirements
are met, even when Shari‘ah principles are absent. This study concludes
that the concept of ‘aqd in Islamic jurisprudence offers a more holistic
framework, combining legal enforceability with ethical and spiritual di-
mensions, thereby providing a balanced approach to justice and account-
ability in contractual relations.

Contract (‘Aqd) in Islamic Jurisprudence

Human beings are, by nature, social creatures (madani al-tab‘- GE\ @J"‘)' The survival of

an individual’s life depends upon the principle of mutual cooperation with other members
of society. Thus, no person can fulfill all the necessities of life entirely on their own.
Every individual is compelled to enter into dealings with others in order to meet their
needs. It is this wisdom which lies behind the permissibility and legitimacy of ‘uqid-s4is
(contracts) in Islamic law. The Qur’an, at various places, has commanded the making and
fulfillment of contracts. Allah Almighty says:
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“O you who believe! Fulfill the contracts”

This verse indicates that believers must uphold the contracts they conclude with others
and fulfill the responsibilities resulting from them.
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Lexical Definition of ‘Aqd

Fundamentally, the root letters “s> (3 c&” (‘Ayn, Qaf, Dal) are considered the linguistic

basis of the word ‘aqd. They convey the sense of binding (al-shadd-1.2J1), establishing
connection, joining together two ends of a thing, and tying a knot. Accordingly, the
word ‘aqd also includes the meanings of firmness, stability, and confirmation. Through
the act of ‘aqd, a composite entity comes into existence—something in which every part
becomes necessary for the other, and separating one from the other would dissolve the
whole.

Ibn Faris, along with other renowned linguists such as Ibn Manzar and Zubaydi, define
‘aqd as:
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The original root “> (& ct” denotes binding firmly and with strength, and this
meaning extends to all its derivatives.

Words such as ‘ahd-A.s (covenant) and mithaq-3li» (pact) are semantically related to
‘aqd. At times, they fully convey the meaning inherent in ‘aqd, and at times only partially.
However, these related words sometimes emphasize the matter more strongly, while at
other times their scope is more limited than ‘aqd.

The Qur’an uses all three words—‘aqd, ‘ahd, and mithag—interchangeably and applies
them to real matters. Reflecting upon these reveals that all three indicate mutual obliga-
tion, fulfillment, establishment, and immutability. The Qur’an, at several places, mentions
fulfilling ‘ahd, honoring the mithaq ghaliz- laJé Bz (strong covenant), and safeguarding
agreements. For example:

313,880 1531 15T 2l T -
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These five Qur’anic texts collectively highlight the formation of ‘aqd, ‘ahd-J.s, and mithaq
ghaliz-12J¢ (3lis, while condemning betrayal, non-fulfillment, and treachery in matters
of contract and covenant with God.
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Scholarly Explanations of ‘Aqd

Exegetes have clarified the meanings of these terms in light of Qur’anic texts. For example,
Imam Alasi, under the verse » ;&Jb \j;j \jij Cpld] Lé.ﬁ U writes:
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That is, the essence of ‘aqd is to bind firmly, and figuratively it is used for a confirmed

covenant. ‘Aqd conveys firmness, confirmation, and intensity, and necessarily involves
two parties.

Similarly, Imam Shawkani explains:
L s 3 g el Sade 1 (e Wity (Dt s 0 T (08 130
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That is, ‘uqad is the plural of ‘agd and means covenant. Its root denotes binding
and tying. One may say ‘aqadtu al-habl wa al-‘ahd (I tied the rope and the covenant). The
term is applied both physically and metaphorically; in the latter sense, it implies strong
confirmation and firm binding.

From the above lexical and exegetical details of ‘aqd, it becomes clear that the primary
meaning of ‘aqd is “connection,” and this meaning underlies all its other usages. This is
because “connection” (rabt) can be both tangible—such as joining and tying one end of a
rope with another—and abstract, such as in sale (bay‘), where acceptance (gabil) is joined
and bound with offer (jjab).

Similarly, in its lexical sense, ‘aqd is also used for yamin (oath), mithaq (covenant), and ‘ahd
(pledge), because in these matters a person firmly binds their will to doing or abstaining
from a certain act. In other words, as a result of an oath or covenant, the contracting
person obligates themselves with respect to performing or refraining from something,
thereby creating an abstract connection between themselves and that act.

Thus, every act upon which a person firmly resolves and binds himself is, in its lexical
sense, termed ‘aqd [10].

Definition of ‘Aqd

From a jurisprudential perspective, the definition of ‘aqd and its related terms have been
shaped directly by scriptural texts. Among jurists, both general and specific meanings of
‘aqd are recognized. For instance, some jurists hold that ‘aqd is a broad legal term that
brings a contracting party under the scope of binding obligation. Such obligation may be
unilateral, bilateral, tripartite, or multilateral.

Imam Abu Bakr al-Jassas explains:
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‘Aqd is the firm resolve of a person to perform an act himself, or to obligate another

to perform it, such that the matter becomes binding. Since in the root sense ‘aqgd means
binding, the term was extended to include oaths and contracts such as sales and the like.
Its purpose is the binding of fulfillment. It applies only to matters that are expected and
anticipated in the future. Thus, sale, marriage (nikah), lease (jjarah), and all commuta-
tive contracts are termed ‘uqid because each party binds themselves to their fulfillment.
Likewise, an oath regarding a future act is termed ‘aqd, because the one who swears ob-
ligates themselves to perform or abstain. Partnerships (sharikah) and mudarabah are also
called ‘uqud for the same reason—that they impose obligations regarding profit-sharing

and work. The same applies to covenants, trusts, and every condition a person places
upon themselves for a future act.

Hence, according to al-Jassas, the word ‘aqd applies to every legal act which aims to impose
responsibility for fulfilling a matter in the future—whether one assumes this obligation
unilaterally, or whether it arises bilaterally through ijab (offer) and gabual (acceptance).
Thus, all commutative contracts—such as sale, lease, partnership, and marriage—fall un-
der ‘uqud because both parties bind themselves to obligations. Similarly, future-directed
oaths and vows are also ‘uqud.

Ibn al-‘Arabi remarks:
5559 B 5 Jsil 55 35 5 ¢ sVl e 5SS B g el e 0SS B0 il Loy s o 13
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That is, ‘aqd is sometimes a covenant with Allah, sometimes with fellow humans,
and it may be concluded through words or through actions.

Jurists who do not include unilateral obligations (iradah munfaridah) in the definition of
‘aqd argue that the existence of ijab and qabul between two parties is necessary. Accord-
ingly, Imam Ibn al-Humam defines ‘aqd:

IS 51 I s ae eedSandl dol Sl frams 08 ol S5 08 slpr ilas gl 51l
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That is, ‘aqd, whether marriage or otherwise, refers to the combination of one party’s
offer with the acceptance of the other—or the statement of a single representative acting

on behalf of both sides.

This specific definition is also adopted by many Hanafi, Shafi7, and Maliki jurists [14].
Hanbali authorities such as Ibn Qudamah [15] and Ibn Rajab [16] do not include unilateral
commitments under the category of ‘aqd.

The basic reason for this difference among the jurists lies in their viewing the lexical
meaning of ‘aqd from two different perspectives. On the one hand, ‘aqd carries the
meaning of connection (rabt), while on the other hand it also conveys the sense of firm-
ness and stability. Accordingly, those jurists who focused on the meaning of connection
restricted the definition of ‘aqd, holding that the existence of two parties is necessary for
its conclusion. Conversely, those jurists who adopted a broader definition considered
the notions of firmness, confirmation, and binding force, and thus maintained that the
presence of two or more parties is not essential. Rather, any disposition that results in
an obligation—even if unilaterally imposed upon a person without the participation of
another party—or when two or more individuals mutually agree through offer (jjab) and
acceptance (qabul) to assume responsibilities upon one another, qualifies as ‘aqd [17].

‘Aqd bi-l-ma‘na al-a‘amm (the general sense of ‘aqd) is closer to its lexical meaning, since
the lexical sense encompasses both tangible and abstract connections. The technical,
general meaning of ‘aqd applies to all forms of abstract connections. By contrast, ‘aqd
bi-l-ma‘na al-akhass (the specific sense of ‘aqd) is limited only to those cases where the
offer and acceptance of two parties are connected in such a way that one or both of them
incur obligations and responsibilities as a result.

Moreover, in the Qur’an, the general meaning of ‘aqd is intended in the context of oaths.
For instance, Allah Almighty says:

18] SV 222 L sis 18 0505 a0 asisig Y
“Allah will not call you to account for what is futile in your oaths, but He will hold

you accountable for the oaths which you bind (‘agqadtum) with firmness”

Nevertheless, among the jurists, it is ‘aqd bi-l-ma‘na al-akhass (the specific sense) that
is most widely recognized and prevalent. Whenever the term ‘aqd is used (under no
condition-lillzs), this meaning is intended. Although ‘aqd bi-l-ma‘na al-a‘amm is also
found in the books of jurisprudence, such usage is relatively rare.

Legal Definition of ‘Aqd

The legal definition of ‘aqd corresponds to the definition adopted by the majority of jurists
(jumhir fugaha’) who favor the specific sense (‘aqd bi-lI-ma‘na al-khass). For instance, in
the Indian Contract Act of 1872, ‘aqd is defined through ijab (offer) and gabul (acceptance),
provided that such agreements are enforceable [19].

Similarly, in Egyptian Civil Law, ‘aqd is defined as:
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‘Aqd is the concurrence of two wills to produce a specific legal effect, whether that
effect is the creation of an obligation, its transfer, its modification, or its termination.

Discussion on the legal definition will be elaborated further under the heading of “Law
of Contract”

Among the jurists who adopt the specific definition of ‘aqd, different formulations are
found. One of them is the definition offered by Ibn al-Humam, mentioned earlier. Others
provide slightly varied expressions, some of which are analyzed below.

In the Majalla al-Ahkam al-‘Adliyya (Ottoman civil code), Article 102 defines ‘aqd as
follows:
(211 R S B 55 Bl 585 Al LA (3aiald 2 45
That is: In technical usage, ‘aqd is the assumption of an obligation by the contracting
parties regarding a matter. It signifies the binding connection of ijab with qabal.
Article 104 separately defines in‘iqad (conclusion):
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That is: In‘igad refers to the relation of ijab and qabtl to one another in a lawful

manner such that their effects appear in the subject matter to which they pertain.

This distinction between ‘aqd and in‘igad in the Majalla corresponds to the distinction
in the Contract Act of 1872 between “agreement” and “contract” In this framework,
the Majalla’s definition of ‘aqd equates to “agreement,” while in‘igad equates to “contract
(23]”

In ‘Inayah Sharh al-Hidayah, ‘aqd is defined as follows:
[24] Qs o 8 gk et B B2 AN Sl asi S 51 LAl 2

Here, in‘iqad refers to the legal connection of the speech of one contracting party
with that of the other, such that its effect appears in the object of the contract.
Muhammad Qadri Pasha also defines ‘aqd:
ale sginadl B ojl oty oy o 2V Uy pbilandl dl e p3lall Gl Y1 bLsyl e dial)

" -[25]

‘Aqd is the connection of the offer made by one of the contracting parties with the
acceptance of the other, in such a way that its legal effect is established in the subject
matter of the contract.
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Critical Analysis of Juristic Definitions of ‘Aqd

From the foregoing definitions, it becomes clear that each carries certain limitations. For
example, Imam Ibn al-Humam’s definition, while it successfully captures the essential
reality (haqiqah dhatiyyah) of ‘aqd and encompasses its types (valid, suspended, irregular,
and void), still equates ‘aqd solely with ijab and qabtal. However, ‘aqd is not merely the
act of offering and accepting, but rather the binding connection of offer with acceptance
(irtibat al-jjab bi-1-qabtl) in a manner recognized by Shari‘ah. The very linguistic meaning
of ‘aqd already includes the notion of binding connection.

Imam Ibn Nujaym critiques Ibn al-Humam’s definition as follows:

inl) o8 Jgodl) oo o1 0l e (el 5 2 S ol 3 (GLamV) ine 0l (0 035e2in
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His purpose (in explaining the meaning of in‘iqad) in the two chapters (nikah and
bay) was to establish that ijab and gabul themselves constitute ‘aqd and nothing else—as
appears from the wording. But the correct view is that ‘aqd is the combination of three
elements: offer (ijjab), acceptance (qabul), and the legal connection (irtibat shari). Thus,
jjab and gabil are not in themselves the ‘aqd, for a part of something is not identical to
the whole.

Therefore, Ibn al-Humam’s definition reflects the Hanafi perspective, which considers ijab
and qgabul as the primary pillars (arkan) of the contract, excluding other elements such as
the subject matter (ma‘quad ‘alayh-4le 34ixs) [27].

The Majalla’s definition also captures the essential reality of ‘aqd, but it suffers from

dawr- 45 (circularity). The definitions found in ‘Inayah and Murshid al-Hayran likewise
suffer from circularity, as they condition the definition with the clause:

. Jog«j\ 9.9 ° J.S‘ I@.}q 4> u.l&
That is: “In such a way that its effect appears in the subject matter”
This condition, however, is not part of the essential pillars of ‘aqd; rather, it excludes void

contracts (‘uqud batilah-albl, 544¢). Yet the fugaha’ themselves use the term ‘aqd for void
contracts, e.g., nikah batil or bay" bétil—d.la\.g &= Therefore, these definitions cannot be
considered comprehensive.

Nevertheless, a close analysis of ‘Inayah and Murshid al-Hayran indicates that their def-
initions emphasize not the essential nature (haqigah dhatiyyah-4513 i44>) of ‘aqd, but
rather its Shari‘ah-oriented purpose and effect. In Shari‘ah, the purpose of ‘aqd lies in
producing legal consequences (athar shar‘iyyah-is & ).

To elaborate: linguistically, jjab and qabil together give ‘aqd an external, perceptible

existence. But the Shari‘ah-based existence of ‘aqd (which is an additional layer beyond
its linguistic existence) requires more than just ijjab and gabal. It requires the presence of
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all the essential conditions which, if absent, render the ‘aqd null and void. These include
conditions such as the lawfulness of the subject matter (hilliyyat al-mahall).

Thus, the composition of a Shari‘ah-based ‘aqd requires three elements:

1. Ijab (offer)
2. Qabal (acceptance)

3. Irtibat shar (legal connection in accordance with Shari‘ah) [28].

Imam Ibn Nujaym also considers the presence of irtibat shari- & b\ essential for
the existence of ‘aqd.

From this discussion, the issue is resolved: definitions that exclude irtibat sharT are not
fully comprehensive and cannot include ‘uqad batilah (void contracts). This is because a
void contract has external (hissi) existence but lacks Shari‘ah existence.

For instance, in the sale of carrion (bay al-maytah), all external elements of a contract are
present: ijab, qabtl, the connection between them, the contracting parties, and the subject
matter. Yet the contract remains void because one essential condition—the permissibility
of the subject matter—is missing. Hence, such a sale is a contract linguistically, but legally
void in Shari‘ah [29].

In non-Muslim countries, where man-made laws are applied, it sometimes happens that a

contract deemed void in Shari‘ah is still valid under national law, with all its legal effects
enforceable [30].

Keeping in view the substantive (MauziT-_£4.244) aspect of ‘aqd, scholars have preferred
the definition given in ‘Inayah, stating that this definition encompasses all the essential
and necessary elements required by Shari‘ah for the external existence of a contract, such
as:

1. Ijab (offer) and qabil (acceptance)
2. Irtibat sharf (legal connection recognized by Shari‘ah)
3. Muta‘aqidin (contracting parties)

4. Mahall al-‘aqd (subject matter of the contract) [31].

The Role of Mutual Consent (Tarﬁdi—d,:a\j“) in the Formation of Con-
tracts

Allah ¥ has granted human beings freedom in their transactions within the limits of
Shari‘ah. Man has the choice to engage in contracts and dispositions of his wealth accord-
ing to his will. The very linguistic meaning of ‘aqd carries the sense of firm determination
and intention, and this is equally emphasized in its technical sense.
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The Qur’an explicitly highlights mutual consent as a necessary condition for contracts:
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Do not consume one another’s wealth unjustly, unless it be through trade conducted with
mutual consent among you.

Similarly, in explaining the verse: ,Jjjﬁj\.g \j;j \jiﬂ Cﬁ:)j‘ Lé.ﬁ L [33]exegetes note:
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Fulfill every contract which you conclude by your own will and choice, provided Allah
has not forbidden or prohibited it.

This indicates that the will (iradah) and free consent (taradi) of the contracting parties
are fundamental to the validity of contracts.

Shari‘ah also prohibits dispositions arising from corrupt intentions. For example, the
Qur’an declares unlawful any bequest (wasiyyah) designed to harm the heirs:
EDFENE Y [ SR
After the execution of any bequest or payment of debt, provided that no harm has
been intended thereby.

This reflects that contracts and legal dispositions must stem from legitimate will and not
from a harmful or malicious intention.

Furthermore, the Sunnah also emphasizes intention as the foundation of actions:
—[36] s e Gyl ST Losl g bl Jlee V) Lus]

Translation: Indeed, actions are but by intentions, and every man shall have only
that which he intended.

Another hadith underscores the centrality of consent:

It is not lawful to take the wealth of a Muslim except with his willing consent.

Thus, it is established that in the enforcement of contracts, the consent and will of the
parties is paramount. This is why, contracts may be concluded not only through spoken
jjab and qabtl but also through any act that clearly indicates mutual consent—such as
writing (kitabah), gestures (isharah-s,L1), or actual conduct (ta‘ati- LSjg\xs). However, since
iradah (intention) is hidden and cannot be directly observed, the Shari‘ah requires its
outward manifestation through ijab and gabul [38]. These verbal or practical expressions
serve as a reliable means of giving effect to the inner will. From the perspective of
Shari‘ah, such a contract will be considered valid and enforceable, provided that the
prescribed legal procedure for its formation has been followed.

Although in normal circumstances, outward expressions (ijab and qabul)—also termed
zahir al-iradah—are sufficient for the validity of a contract [39], Yet, Shari‘ah does not
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entirely ignore inner will (iradah batiniyyah). In fact, when there is clear indication of
conflict between the two: outward expressions (ijjab and gabiul) and inner will, priority
is given to the hidden will [40]. For instance, if one of the parties is compelled by
force or threat to conclude a contract, the real consent is absent, despite the presence
of verbal acceptance. Such a contract is considered invalid (ghayr nafidh) unless ratified
voluntarily after the removal of coercion. The majority of jurists uphold this principle.
Hanafi jurists, too, recognize it, with the exception of three matters—nikah, talag, and
‘itag- kel (manumission)— where contracts under duress are still considered binding. In
all other financial and civil transactions, duress negates validity until consent is restored
[41].

There are several other situations where, despite the presence of outward ijab (offer) and
qabtl (acceptance), the inner intention is given precedence—for example, in the case of an
insane person, a non-discerning minor, someone acting in jest (hazil-| );l»), or one who
gives acceptance without understanding the meaning of the words of offer[42].

Thus, the concept of ‘aqgd may be defined as: ‘Aqd is the binding of the wills of two parties
through jjab and gabul in such a manner that it produces a legal effect recognized by the
Shari‘ah [43].

In other words, ‘aqd is the process of connecting the determinations of two parties in
such a way that it gives rise to obligations, rights, and legal consequences.

Law of Contract (Contract Act 1872)

Regarding ‘aqd (contract and agreement), the Contract Act 1872 is followed in Pakistan.
In Section 2(h) of this law, a contract is defined as:

Contract: An agreement enforceable by law is a contract [44].

That is, every agreement or undertaking which is enforceable by law is called a contract.
Whereas the definition of agreement in Sub-Section (e) of the same section is given as:

Agreement: Every promise and every set of promises, forming the consideration for
each, is an agreement [45].

That is, every promise or collection of promises in which there is some consideration or
return for each party is called an agreement. Arab jurists interpret agreement (agreement)
as ittifaq (consent/accord).

The word promise used in the definition of agreement is defined as:

Promise: When the person to whom the proposal is made signifies his assent thereto,
the proposal is said to be accepted. A proposal, when accepted, is called promise [46].

That is, when the second party expresses consent and accepts the offer made by the first
party, it becomes a promise.

Thus, in legal terms, the meaning of ‘aqd (contract or agreement) is that when a person
expresses his will and consent regarding doing or not doing something in such a way
that the purpose of this expression is to obtain the consent of another person, and this
second person shows his consent to the will and expression of the first, then it becomes
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a promise. If, as a result of this promise, some consideration becomes binding upon each
party, then it is called an agreement. And if this agreement is also enforceable by law,
then it is called a contract.

Of the two parties to the contract, the first party who makes an offer of doing or not
doing something to the other party — his offer is called ijab (proposal or offer), and he
himself is legally called promisor. The second party, who expresses consent to the offer of
the first, his consent is called gabil (acceptance), and he himself is legally called promisee.
When, at the wish of the promisor, the promisee or any other person performs an act,
abstains from it, or promises to do so, it is called consideration for promise [47].

When an agreement or contract is made orally or in writing, it is called an express
contract. Whereas, when a contract is inferred from an act or occurrence, it is called an
implied contract.

In addition to ijab (offer) and qabal (acceptance), the essential conditions of contract
include adulthood, soundness of mind, free consent, and legal consideration.

Legally, it is necessary to fulfill the obligations that the parties accept as a result of the
contract. If a party fails to fulfill its obligation, the other party has the right either to
compel the defaulting party to perform the contract or to recover damages (~l>,) from
it [48].

From Section 2 and its sub-sections of the Contract Act 1872, it becomes clear that
under this law, promise, agreement, and contract are different in meaning. All of them
are based on offer and acceptance, but the meaning of promise is more general than
agreement and contract, because in a promise there is no necessity of consideration from
both parties, whereas in agreement and contract it is essential. Hence, every agreement
and contract is, by law, a promise, but not every promise is an agreement or contract.
Similarly, the meaning of agreement is more general than contract, because for the exis-
tence of an agreement, at least two parties (promisor and promisee), mutual consent (offer
and acceptance), a lawful object, and lawful consideration are required [49], while for a
contract, in addition to these, it is also necessary that the matter be legally enforceable.
Thus, every contract is an agreement, but not every agreement is a contract.

In Egyptian civil law, the definition of contract is expressed in these words:

bt ol alis ol il elasl pa SV 1A 0l elyw e gl ST Sl e sl il Aaa)
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That is, a contract is the agreement of two wills to produce a specific legal effect,

whether this effect is the creation of an obligation, its transfer, its modification, or its
termination.

For example, in a contract of sale (‘aqd al—bay‘—CxJ\ Jag), each party becomes obliged: the

seller must deliver the sold item, and the buyer must deliver the price. Sometimes the legal
effect is the transfer of an obligation, such as in the ‘aqd al-hawalah (contract of transfer),
where a debt is transferred from one person to another. Sometimes the agreement of two
wills is upon modifying an obligation, such as making a contract conditional or time-
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bound. Termination of an obligation means its annulment, as in igalah (rescission), in
which a concluded contract of sale is revoked [51].

Dr. ‘Abd al-Razzaq al-Sanhuri, while explaining this definition, writes that only such an
agreement will be called a contract which produces a legal effect. An agreement that does
not produce a legal effect cannot be called a contract. For example, if a friend invites
another friend to a wedding feast and the latter accepts, here although mutual consent
of wills exists, it is not considered a contract, because if the invited person does not
attend, no legal responsibility arises upon him. On the contrary, if a company makes
an agreement with its employee that during working hours food will be provided by the
company, this is a contract, because in this case the company has imposed upon itself a
legal obligation, deviation from which will make it liable.

Further specifying the legal contract, he writes that not every agreement having a legal
effect is a contract, but only that agreement which falls within private law and financial
transactions. Thus, treaties between states and agreements between government and
employees will fall outside the scope of contracts, because these agreements are of the
category of common law and constitutional law [52].

In comparison with the above legal definition of contract, the definition in Islamic ju-
risprudence is distinguished in that the legal definition is expressed in terms of the wills
of the parties rather than in terms of ijab and qabtal. Whereas will (iradah) is an inter-
nal matter, which cannot be known without offer and acceptance. The mere existence of
wills of the parties is not sufficient, but for the formation of a contract, it is necessary that
the wills be manifested towards each other in the form of offer and acceptance. Hence,
sometimes it happens that there is an agreement of wills, yet a contract is not considered
concluded — as in the case of a wa‘d (promise), when both parties promise to conclude a
sale or another contract in the future. Such a promise is not considered a contract [53].

In addition, the fundamental difference between the juristic (fighi) and legal definition of
‘aqd (contract) is that the juristic definition takes into account the sharT (Islamic legal)
connection in the formation of a contract and encompasses only those contracts which
fulfill the conditions laid down by the Shari‘ah for the formation of a contract. Thus,
the juristic definition excludes invalid (batil) contracts from the category of contracts.
Whereas, according to the legal definition of a contract, every contract will be considered
concluded as long as it complies with the prevailing laws, even if the requirements of the
Shari‘ah have not been observed [54].

Findings and Conclusion

« This study establishes that the concept of ‘aqd (contract) in Islamic jurisprudence is
deeply rooted in Qur’anic injunctions, Sunnah, and the linguistic essence of binding
and obligation. Classical jurists emphasized three constitutive elements of ‘aqd: ijab
(offer), qabul (acceptance), and irtibat shar (a binding legal connection recognized
by Shari‘ah). Alongside these, mutual consent (taradi), lawful subject matter, and
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legitimate intention (niyyah) are indispensable conditions. Thus, in Islam, a contract
is not merely a legal arrangement but also a moral and spiritual commitment.

« The Contract Act 1872, however, adopts a purely legalistic framework, defining
contract as “an agreement enforceable by law,” with sub-classifications of promise
and agreement. Its emphasis lies on enforceability, consideration, and lawful object
within positive law, irrespective of Shari‘ah requirements. Consequently, agree-
ments deemed void in Islamic law—for lacking Shari‘ah compliance—may still be
valid and enforceable under the Contract Act.

The comparative analysis demonstrates that Islamic jurisprudence provides a more com-
prehensive framework, integrating legal enforceability with ethical accountability and
spiritual responsibility. Unlike the Contract Act, which limits itself to statutory obliga-
tions, Islamic law excludes ‘uqud batilah (void contracts) and stresses justice, consent, and
morality. Thus, the Islamic conception of contract offers a holistic balance between law,
ethics, and faith, while modern legal systems such as the Contract Act 1872 address only
external enforceability.

In sum, every contract in Islamic law is a legally and morally binding covenant, whereas
in the Contract Act 1872, a contract is primarily a legally enforceable agreement.
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