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The concept of contract forms the foundation of legal, commercial, andsocial transactions, making its study essential for both jurisprudential andpractical purposes. This research explores the concept of ʿaqd (contract)in Islamic jurisprudence and examines its relationship with the modernlegal framework of the Contract Act 1872. The study begins with a lexi-cal and juristic analysis of ʿaqd, tracing its Qur’ānic foundations, linguisticdimensions, and scholarly interpretations, with particular emphasis onits essential elements: ījāb (offer), qabūl (acceptance), and irtibāṭ sharʿī(legal binding recognized by Sharīʿah). It further highlights the role ofmutual consent (tarāḍī), intention (niyyah), and lawful subject matter asfundamental conditions for the validity of contracts. The research thenevaluates the legal definitions of contract under the Contract Act 1872,focusing on the distinctions between promise, agreement, and contract,as well as the requirements of enforceability, consideration, and lawfulobject. A comparative analysis demonstrates that while the Contract Act1872 is concerned primarily with enforceability under positive law, Is-lamic jurisprudence emphasizes both the external act of agreement andthe internal dimension of Sharīʿah compliance. Consequently, Islamiclaw excludes void (bāṭil) contracts that contravene Sharīʿah conditions,whereas the Contract Act recognizes validity if statutory requirementsare met, even when Sharīʿah principles are absent. This study concludesthat the concept of ʿaqd in Islamic jurisprudence offers a more holisticframework, combining legal enforceability with ethical and spiritual di-mensions, thereby providing a balanced approach to justice and account-ability in contractual relations.

Contract (ʿAqd) in Islamic Jurisprudence
Human beings are, by nature, social creatures (madanī al-ṭabʿ-الطبع .(مدنی The survival of
an individual’s life depends upon the principle of mutual cooperation with other membersof society. Thus, no person can fulfill all the necessities of life entirely on their own.Every individual is compelled to enter into dealings with others in order to meet theirneeds. It is this wisdom which lies behind the permissibility and legitimacy of ʿuqūd-عقود(contracts) in Islamic law. The Qur’an, at various places, has commanded the making andfulfillment of contracts. Allah Almighty says:

.[1] باِلْعُقُوْدِ اؤْفوُْا امَٰنُوْا الَّذِيْنَ ائُّهَا ياٰ
“O you who believe! Fulfill the contracts.”

This verse indicates that believers must uphold the contracts they conclude with othersand fulfill the responsibilities resulting from them.
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Lexical Definition of ʿAqd
Fundamentally, the root letters د“ ق، ”ع، (ʿAyn, Qāf, Dāl) are considered the linguistic
basis of the word ʿaqd. They convey the sense of binding (al-shadd-ّد ,(الشَّ establishingconnection, joining together two ends of a thing, and tying a knot. Accordingly, theword ʿaqd also includes the meanings of firmness, stability, and confirmation. Throughthe act of ʿaqd, a composite entity comes into existence—something in which every partbecomes necessary for the other, and separating one from the other would dissolve thewhole.
Ibn Fāris, along with other renowned linguists such as Ibn Manẓūr and Zubaydī, defineʿaqd as:
كُلُّهَا[2]. الْبَابِ فَرَوعُْ تَرجِْعُ الَِٕيْهِ وَ وُثوُقٍ، ةِ وَشِدَّ شَدّ͏ٍ عَلَى يَدُلُّ وَاحِدٌ أَصْلٌ الُ وَالدَّ وَالْقَافُ الْعَيْنُ (عَقَدَ)

The original root د“ ق، ”ع، denotes binding firmly and with strength, and this
meaning extends to all its derivatives.
Words such as ʿahd-عہد (covenant) and mīthāq-میثاق (pact) are semantically related toʿaqd. At times, they fully convey the meaning inherent in ʿaqd, and at times only partially.However, these related words sometimes emphasize the matter more strongly, while atother times their scope is more limited than ʿaqd.
The Qur’an uses all three words—ʿaqd, ʿahd, and mīthāq—interchangeably and appliesthem to real matters. Reflecting upon these reveals that all three indicate mutual obliga-tion, fulfillment, establishment, and immutability. The Qur’an, at several places, mentionsfulfilling ʿahd, honoring the mīthāq ghalīẓ- غلیظ میثاق (strong covenant), and safeguardingagreements. For example:

باِلْعُقُودِ[3] أَوْفوُا آمَنُوا الَّذِينَ أَيُّهَا يَا •

كَفِيلًا[4] عَلَيْكُمْ َّهَ الل جَعَلْتُمُ وَقَدْ تَوْكِيدِهَا بَعْدَ الْأَيْمَانَ تԏَنْقُضُوا وَلَا عَاهَدْتمُْ اذَِٕا َّهِ الل بعَِهْدِ وَأَوْفوُا •

الْمِيثَاقَ[5] يԏَنْقُضُونَ وَلَا َّهِ الل بعَِهْدِ يُوفوُنَ الَّذِينَ •

مِيثَاقِهِ[6] بَعْدِ مِن َّهِ الل عَهْدَ يَنقُضُونَ الَّذِينَ •

غَلِيظًا[7] يثَاقًا مّ͏ِ مِنكُم وَأَخَذْنَ •

These five Qur’anic texts collectively highlight the formation of ʿaqd, ʿahd-عہد, and mīthāqghalīẓ-غلیظ ,میثاق while condemning betrayal, non-fulfillment, and treachery in mattersof contract and covenant with God.
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Scholarly Explanations of ʿAqd
Exegetes have clarified the meanings of these terms in light of Qur’ānic texts. For example,
Imām Ālūsī, under the verse باِلْعُقُودِ أَوْفوُا آمَنُوا الَّذِينَ أَيُّهَا يَا writes:
الشد و الٕاستيثاق معنى فيه العقد انٕ و الموثق، العهد عن به تجوز ثم محکما، الربط هو العقد اصٔل انٕ

.[8] اثٕنين بين الٕا يكون ولا
That is, the essence of ʿaqd is to bind firmly, and figuratively it is used for a confirmedcovenant. ʿAqd conveys firmness, confirmation, and intensity, and necessarily involvestwo parties.

Similarly, Imām Shawkānī explains:
فيِ يُسْتَعْمَلُ فَهُوَ وَالْعَهْدَ، الْحَبْلَ عَقَدْتُ يُقَالُ: عَقْدٌ، وَاحِدُهَا بُوطُ، الرُّ الْعُقُودِ وَأَصْلُ الْعُهُودُ، وَالْعُقُودُ:

.[9] التَّوْثيِقِ قَويُِّ حْكَامِ، الْإِ شَدِيدُ أَنَّهُ أَفَادَ هُنَا كَمَا الْمَعَانيِ فيِ اسْتُعْمِلَ اذَِٕا وَ وَالْمَعَانيِ، الْأَجْسَامِ
That is, ʿuqūd is the plural of ʿaqd and means covenant. Its root denotes bindingand tying. One may say ʿaqadtu al-ḥabl wa al-ʿahd (I tied the rope and the covenant). Theterm is applied both physically and metaphorically; in the latter sense, it implies strongconfirmation and firm binding.

From the above lexical and exegetical details of ʿaqd, it becomes clear that the primarymeaning of ʿaqd is “connection,” and this meaning underlies all its other usages. This isbecause “connection” (rabṭ) can be both tangible—such as joining and tying one end of arope with another—and abstract, such as in sale (bayʿ), where acceptance (qabūl) is joinedand bound with offer (ījāb).
Similarly, in its lexical sense, ʿaqd is also used for yamīn (oath), mīthāq (covenant), and ʿahd(pledge), because in these matters a person firmly binds their will to doing or abstainingfrom a certain act. In other words, as a result of an oath or covenant, the contractingperson obligates themselves with respect to performing or refraining from something,thereby creating an abstract connection between themselves and that act.
Thus, every act upon which a person firmly resolves and binds himself is, in its lexicalsense, termed ʿaqd [10].

Definition of ʿAqd
From a jurisprudential perspective, the definition of ʿaqd and its related terms have beenshaped directly by scriptural texts. Among jurists, both general and specific meanings ofʿaqd are recognized. For instance, some jurists hold that ʿaqd is a broad legal term thatbrings a contracting party under the scope of binding obligation. Such obligation may beunilateral, bilateral, tripartite, or multilateral.
Imām Abū Bakr al-Jaṣṣāṣ explains:
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كان اذٕا العقد لانٔ ايٕاه الٕزامه وجه على فعله غيره على يعقد اؤ هو يفعله امٔر على العاقد يعقده ما العقد
ذكره بما الوفاء الٕزام به ارٔيد فإنما ونحوها المبايعات عقود والعقود الائمان الٕى نقل ثم الشد اللغة اصٔل في
والنكاح البيع فيسمى الاؤقات من المستقبل في مراعى منتظرا كان ما منه يتناول انٕما وهذا عليه ايٕجابه و
وسمي به والوفاء عليه التمام نفسه الٔزم قد منهما واحد كل لانٔ عقودا المعاوضات عقود وسائر والٕاجارة
والشركة ترك اؤ فعل من عليه حلف بما الوفاء نفسه الٔزم قد الحالف لانٔ عقدا المستقبل على اليمين
الربح من واحد كل على شرطه بما الوفاء اقتضائه من وصفنا لما عقودا ائضا تسمى ونحوها والمضاربة
شرط كل وكذلك بها الوفاء نفسه الٔزم قد معطيها لانٔ والامٔان العهد وكذلك نفسه والٔزمه لصاحبه والعمل

…[11] النذور وكذلك عقد فهو المستقبل في يفعله شيء في نفسه على انٕسان شرطه
ʿAqd is the firm resolve of a person to perform an act himself, or to obligate anotherto perform it, such that the matter becomes binding. Since in the root sense ʿaqd meansbinding, the term was extended to include oaths and contracts such as sales and the like.Its purpose is the binding of fulfillment. It applies only to matters that are expected andanticipated in the future. Thus, sale, marriage (nikāḥ), lease (ijārah), and all commuta-tive contracts are termed ʿuqūd because each party binds themselves to their fulfillment.Likewise, an oath regarding a future act is termed ʿaqd, because the one who swears ob-ligates themselves to perform or abstain. Partnerships (sharīkah) and muḍārabah are alsocalled ʿuqūd for the same reason—that they impose obligations regarding profit-sharingand work. The same applies to covenants, trusts, and every condition a person placesupon themselves for a future act.

Hence, according to al-Jaṣṣāṣ, the word ʿaqd applies to every legal act which aims to imposeresponsibility for fulfilling a matter in the future—whether one assumes this obligationunilaterally, or whether it arises bilaterally through ījāb (offer) and qabūl (acceptance).Thus, all commutative contracts—such as sale, lease, partnership, and marriage—fall un-der ʿuqūd because both parties bind themselves to obligations. Similarly, future-directedoaths and vows are also ʿuqūd.
Ibn al-ʿArabī remarks:
يكون تارةً و بالقول يكون تارةً و الادٓمي، مع يكون تارهً و ّٰه، الل مع يكون تارةً العقد فربط هذا ثبت اذٕا

.[12] بالفعل
That is, ʿaqd is sometimes a covenant with Allah, sometimes with fellow humans,and it may be concluded through words or through actions.

Jurists who do not include unilateral obligations (irādah munfaridah) in the definition ofʿaqd argue that the existence of ījāb and qabūl between two parties is necessary. Accord-ingly, Imām Ibn al-Humām defines ʿaqd:
كلام اؤ الاخٓر، قبول مع المتكلمين احٔد ايٕجاب مجموع غيره اؤ نكاحا كان سواء مطلقا بالعقد المراد

.[13] الطرفين المتولي اعٔني مقامهما: القائم الواحد
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That is, ʿaqd, whether marriage or otherwise, refers to the combination of one party’soffer with the acceptance of the other—or the statement of a single representative actingon behalf of both sides.
This specific definition is also adopted by many Ḥanafī, Shāfiʿī, and Mālikī jurists [14].Ḥanbalī authorities such as Ibn Qudāmah [15] and Ibn Rajab [16] do not include unilateralcommitments under the category of ʿaqd.
The basic reason for this difference among the jurists lies in their viewing the lexicalmeaning of ʿaqd from two different perspectives. On the one hand, ʿaqd carries themeaning of connection (rabṭ), while on the other hand it also conveys the sense of firm-ness and stability. Accordingly, those jurists who focused on the meaning of connectionrestricted the definition of ʿaqd, holding that the existence of two parties is necessary forits conclusion. Conversely, those jurists who adopted a broader definition consideredthe notions of firmness, confirmation, and binding force, and thus maintained that thepresence of two or more parties is not essential. Rather, any disposition that results inan obligation—even if unilaterally imposed upon a person without the participation ofanother party—or when two or more individuals mutually agree through offer (ījāb) andacceptance (qabūl) to assume responsibilities upon one another, qualifies as ʿaqd [17].
ʿAqd bi-l-maʿnā al-aʿamm (the general sense of ʿaqd) is closer to its lexical meaning, sincethe lexical sense encompasses both tangible and abstract connections. The technical,general meaning of ʿaqd applies to all forms of abstract connections. By contrast, ʿaqdbi-l-maʿnā al-akhaṣṣ (the specific sense of ʿaqd) is limited only to those cases where theoffer and acceptance of two parties are connected in such a way that one or both of themincur obligations and responsibilities as a result.
Moreover, in the Qur’ān, the general meaning of ʿaqd is intended in the context of oaths.For instance, Allah Almighty says:

.[18] الْأَيْمَانَ دْتمُُ عَقَّ بمَِا یُؤَاخِذُکمْ وَلَکنْ ایٔمَانکِمْ فيِ باِللَّغْوِ َّهُ الل یُؤَاخِذُکمُ لَا
“Allah will not call you to account for what is futile in your oaths, but He will holdyou accountable for the oaths which you bind (ʿaqqadtum) with firmness.”

Nevertheless, among the jurists, it is ʿaqd bi-l-maʿnā al-akhaṣṣ (the specific sense) thatis most widely recognized and prevalent. Whenever the term ʿaqd is used (under no
condition-ًمطلقا), this meaning is intended. Although ʿaqd bi-l-maʿnā al-aʿamm is alsofound in the books of jurisprudence, such usage is relatively rare.

Legal Definition of ʿAqd
The legal definition of ʿaqd corresponds to the definition adopted by the majority of jurists(jumhūr fuqahāʾ) who favor the specific sense (ʿaqd bi-l-maʿnā al-khāṣṣ). For instance, inthe Indian Contract Act of 1872, ʿaqd is defined through ījāb (offer) and qabūl (acceptance),provided that such agreements are enforceable [19].
Similarly, in Egyptian Civil Law, ʿaqd is defined as:
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انٕهائه اؤ تعديله اؤ نقله اؤ التزام انٕشاء هو الاثٔر هذا کان سواء معين قانونى اثٔر احٕداث على ارٕادتين توافق
[20]۔

ʿAqd is the concurrence of two wills to produce a specific legal effect, whether thateffect is the creation of an obligation, its transfer, its modification, or its termination.
Discussion on the legal definition will be elaborated further under the heading of “Lawof Contract.”
Among the jurists who adopt the specific definition of ʿaqd, different formulations arefound. One of them is the definition offered by Ibn al-Humām, mentioned earlier. Othersprovide slightly varied expressions, some of which are analyzed below.
In the Majalla al-Aḥkām al-ʿAdliyya (Ottoman civil code), Article 102 defines ʿaqd asfollows:

[21]۔ باِلْقَبُولِ يجَابِ الْإِ تبَِاطِ ارْ عَنْ عِبَارَةٌ وَهُوَ أَمْرًا دُهُمَا وَتَعَهُّ الْمُتَعَاقِدَيْنِ الْتِزَامُ الْعَقْدُ
That is: In technical usage, ʿaqd is the assumption of an obligation by the contractingparties regarding a matter. It signifies the binding connection of ījāb with qabūl.

Article 104 separately defines inʿiqād (conclusion):
[22]۔ مُتَعَلَّقِهِمَا فيِ أَثَرُهُ يَظْهَرُ مَشْرُوعٍ وَجْهٍ عَلَى باِلْاخَٓرِ وَالْقَبُولِ يجَابِ الْإِ مِنْ كُلّ͏ٍ تَعَلُّقُ الِانْعِقَادُ

That is: Inʿiqād refers to the relation of ījāb and qabūl to one another in a lawfulmanner such that their effects appear in the subject matter to which they pertain.
This distinction between ʿaqd and inʿiqād in the Majalla corresponds to the distinctionin the Contract Act of 1872 between “agreement” and “contract.” In this framework,the Majalla’s definition of ʿaqd equates to “agreement,” while inʿiqād equates to “contract[23].”
In ʿInāyah Sharḥ al-Hidāyah, ʿaqd is defined as follows:

[24]۔ الْمَحَلّ͏ِ فيِ أَثَرُهُ يَظْهَرُ وَجْهٍ عَلَى شَرعًْا باِلْاخَٓرِ الْعَاقِدَيْنِ أَحَدِ كَلَامِ تَعَلُّقُ هَاهُنَا الِانْعِقَادُ
Here, inʿiqād refers to the legal connection of the speech of one contracting partywith that of the other, such that its effect appears in the object of the contract.

Muḥammad Qadrī Pasha also defines ʿaqd:
عليه المعقود في اثره يثبت وجه على الاخٓر بقبول المتعاقدين احٔد من الصادر الٕايجاب ارتباط هو العقد

[25]۔
ʿAqd is the connection of the offer made by one of the contracting parties with theacceptance of the other, in such a way that its legal effect is established in the subjectmatter of the contract.
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Critical Analysis of Juristic Definitions of ʿAqd

From the foregoing definitions, it becomes clear that each carries certain limitations. Forexample, Imām Ibn al-Humām’s definition, while it successfully captures the essentialreality (ḥaqīqah dhātiyyah) of ʿaqd and encompasses its types (valid, suspended, irregular,and void), still equates ʿaqd solely with ījāb and qabūl. However, ʿaqd is not merely theact of offering and accepting, but rather the binding connection of offer with acceptance(irtibāṭ al-ījāb bi-l-qabūl) in a manner recognized by Sharīʿah. The very linguistic meaningof ʿaqd already includes the notion of binding connection.
Imām Ibn Nujaym critiques Ibn al-Humām’s definition as follows:
العقد عين القبول مع الٕايجاب انٔ تحقيق البیع) و (النکاح البابين في الانعقاد) معنی بیان (من ومقصوده
الشرعي والارتباط والقبول الٕايجاب ثلاثة: مجموع العقد انٔ والحق العبارة ظاهر من يفهم كما غيره لا

[26]۔ عينه ليس الشيء جزء لانٔ العقد؛ عين والقبول الٕايجاب يكن فلم
His purpose (in explaining the meaning of inʿiqād) in the two chapters (nikāḥ andbayʿ) was to establish that ījāb and qabūl themselves constitute ʿaqd and nothing else—asappears from the wording. But the correct view is that ʿaqd is the combination of threeelements: offer (ījāb), acceptance (qabūl), and the legal connection (irtibāṭ sharʿī). Thus,ījāb and qabūl are not in themselves the ʿaqd, for a part of something is not identical tothe whole.

Therefore, Ibn al-Humām’s definition reflects the Ḥanafī perspective, which considers ījāband qabūl as the primary pillars (arkān) of the contract, excluding other elements such asthe subject matter (maʿqūd ʿalayh-علیه (معقود [27].
The Majalla’s definition also captures the essential reality of ʿaqd, but it suffers fromdawr-دور (circularity). The definitions found in ʿInāyah and Murshid al-Ḥayrān likewisesuffer from circularity, as they condition the definition with the clause:

المحل. في اثٔره يظهر وجه على
That is: “In such a way that its effect appears in the subject matter.”

This condition, however, is not part of the essential pillars of ʿaqd; rather, it excludes voidcontracts (ʿuqūd bāṭilah-باطله .(عقودِ Yet the fuqahāʾ themselves use the term ʿaqd for void
contracts, e.g., nikāḥ bāṭil or bayʿ bāṭil-باطل .بیع Therefore, these definitions cannot be
considered comprehensive.
Nevertheless, a close analysis of ʿInāyah and Murshid al-Ḥayrān indicates that their def-initions emphasize not the essential nature (ḥaqīqah dhātiyyah-ذاتیة (حقیقیة of ʿaqd, butrather its Sharīʿah-oriented purpose and effect. In Sharīʿah, the purpose of ʿaqd lies inproducing legal consequences (āthār sharʿiyyah-شرعیة .(اثٰار
To elaborate: linguistically, ījāb and qabūl together give ʿaqd an external, perceptibleexistence. But the Sharīʿah-based existence of ʿaqd (which is an additional layer beyondits linguistic existence) requires more than just ījāb and qabūl. It requires the presence of
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all the essential conditions which, if absent, render the ʿaqd null and void. These includeconditions such as the lawfulness of the subject matter (ḥilliyyat al-maḥall).
Thus, the composition of a Sharīʿah-based ʿaqd requires three elements:

1. Ījāb (offer)
2. Qabūl (acceptance)
3. Irtibāṭ sharʿī (legal connection in accordance with Sharīʿah) [28].

Imām Ibn Nujaym also considers the presence of irtibāṭ sharʿī-شرعی ارتباط essential for
the existence of ʿaqd.
From this discussion, the issue is resolved: definitions that exclude irtibāṭ sharʿī are notfully comprehensive and cannot include ʿuqūd bāṭilah (void contracts). This is because avoid contract has external (ḥissī) existence but lacks Sharīʿah existence.
For instance, in the sale of carrion (bayʿ al-maytah), all external elements of a contract arepresent: ījāb, qabūl, the connection between them, the contracting parties, and the subjectmatter. Yet the contract remains void because one essential condition—the permissibilityof the subject matter—is missing. Hence, such a sale is a contract linguistically, but legallyvoid in Sharīʿah [29].
In non-Muslim countries, where man-made laws are applied, it sometimes happens that acontract deemed void in Sharīʿah is still valid under national law, with all its legal effectsenforceable [30].
Keeping in view the substantive (Mauzūʿī-موضوعی) aspect of ʿaqd, scholars have preferred
the definition given in ʿInāyah, stating that this definition encompasses all the essentialand necessary elements required by Sharīʿah for the external existence of a contract, suchas:

1. Ījāb (offer) and qabūl (acceptance)
2. Irtibāṭ sharʿī (legal connection recognized by Sharīʿah)
3. Mutaʿāqidīn (contracting parties)
4. Maḥall al-ʿaqd (subject matter of the contract) [31].

The Role of Mutual Consent (Tarāḍī-تراضی) in the Formation of Con-
tracts
Allah جل جلاله has granted human beings freedom in their transactions within the limits ofSharīʿah. Man has the choice to engage in contracts and dispositions of his wealth accord-ing to his will. The very linguistic meaning of ʿaqd carries the sense of firm determinationand intention, and this is equally emphasized in its technical sense.
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The Qur’an explicitly highlights mutual consent as a necessary condition for contracts:
.[32] مّ͏ِنكُمْ تَرَاضٍ عَن تجَِارَةً تَكُونَ أَن الِٕاَّ باِلْبَاطِلِ بَيْنَكُم أَمْوَالَكُم تَاكُْٔلُوا لَا

Do not consume one another’s wealth unjustly, unless it be through trade conducted withmutual consent among you.
Similarly, in explaining the verse: باِلْعُقُود, أَوْفوُا آمَنُوا الَّذِينَ أَيُّهَا يَا [33]exegetes note:
علیکم[34]. یحرمه لم و به الالتزام تعالی ّٰه الل یوجب لم اختیارکم و بإرادتکم تبرمونه عقد بکل اؤفوا ایٔ
Fulfill every contract which you conclude by your own will and choice, provided Allahhas not forbidden or prohibited it.
This indicates that the will (irādah) and free consent (tarāḍī) of the contracting partiesare fundamental to the validity of contracts.
Sharīʿah also prohibits dispositions arising from corrupt intentions. For example, theQur’an declares unlawful any bequest (waṣiyyah) designed to harm the heirs:

مُضَارّ͏ٍ[35]. غَيْرَ دَيْنٍ أَوْ بهَِا يُوصَىٰ وَصِيَّةٍ بَعْدِ مِن
After the execution of any bequest or payment of debt, provided that no harm hasbeen intended thereby.

This reflects that contracts and legal dispositions must stem from legitimate will and notfrom a harmful or malicious intention.
Furthermore, the Sunnah also emphasizes intention as the foundation of actions:

---[36] نوى ما امرئ لكل انٕما و بالنيات، الاعٔمال انٕما
Translation: Indeed, actions are but by intentions, and every man shall have onlythat which he intended.

Another ḥadīth underscores the centrality of consent:
.[37] منه نفسٍ بطيبِ الٕا مسلم مرء مال يحل لا

It is not lawful to take the wealth of a Muslim except with his willing consent.
Thus, it is established that in the enforcement of contracts, the consent and will of theparties is paramount. This is why, contracts may be concluded not only through spokenījāb and qabūl but also through any act that clearly indicates mutual consent—such aswriting (kitābah), gestures (ishārah-اشارہ), or actual conduct (taʿāṭī-تعاطی). However, since
irādah (intention) is hidden and cannot be directly observed, the Sharīʿah requires itsoutward manifestation through ījāb and qabūl [38]. These verbal or practical expressionsserve as a reliable means of giving effect to the inner will. From the perspective ofSharīʿah, such a contract will be considered valid and enforceable, provided that theprescribed legal procedure for its formation has been followed.
Although in normal circumstances, outward expressions (ījāb and qabūl)—also termedẓāhir al-irādah—are sufficient for the validity of a contract [39], Yet, Sharīʿah does not
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entirely ignore inner will (irādah bāṭiniyyah). In fact, when there is clear indication ofconflict between the two: outward expressions (ījāb and qabūl) and inner will, priorityis given to the hidden will [40]. For instance, if one of the parties is compelled byforce or threat to conclude a contract, the real consent is absent, despite the presenceof verbal acceptance. Such a contract is considered invalid (ghayr nāfidh) unless ratifiedvoluntarily after the removal of coercion. The majority of jurists uphold this principle.Ḥanafī jurists, too, recognize it, with the exception of three matters—nikāḥ, talāq, andʿitāq-اعتاق (manumission)— where contracts under duress are still considered binding. Inall other financial and civil transactions, duress negates validity until consent is restored[41].
There are several other situations where, despite the presence of outward ījāb (offer) andqabūl (acceptance), the inner intention is given precedence—for example, in the case of aninsane person, a non-discerning minor, someone acting in jest (hāzil-ھازل), or one whogives acceptance without understanding the meaning of the words of offer[42].
Thus, the concept of ʿaqd may be defined as: ʿAqd is the binding of the wills of two partiesthrough ījāb and qabūl in such a manner that it produces a legal effect recognized by theSharīʿah [43].
In other words, ʿaqd is the process of connecting the determinations of two parties insuch a way that it gives rise to obligations, rights, and legal consequences.

Law of Contract (Contract Act 1872)
Regarding ʿaqd (contract and agreement), the Contract Act 1872 is followed in Pakistan.In Section 2(h) of this law, a contract is defined as:
Contract: An agreement enforceable by law is a contract [44].
That is, every agreement or undertaking which is enforceable by law is called a contract.Whereas the definition of agreement in Sub-Section (e) of the same section is given as:
Agreement: Every promise and every set of promises, forming the consideration foreach, is an agreement [45].
That is, every promise or collection of promises in which there is some consideration orreturn for each party is called an agreement. Arab jurists interpret agreement (agreement)as ittifāq (consent/accord).
The word promise used in the definition of agreement is defined as:
Promise: When the person to whom the proposal is made signifies his assent thereto,the proposal is said to be accepted. A proposal, when accepted, is called promise [46].
That is, when the second party expresses consent and accepts the offer made by the firstparty, it becomes a promise.
Thus, in legal terms, the meaning of ʿaqd (contract or agreement) is that when a personexpresses his will and consent regarding doing or not doing something in such a waythat the purpose of this expression is to obtain the consent of another person, and thissecond person shows his consent to the will and expression of the first, then it becomes
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a promise. If, as a result of this promise, some consideration becomes binding upon eachparty, then it is called an agreement. And if this agreement is also enforceable by law,then it is called a contract.
Of the two parties to the contract, the first party who makes an offer of doing or notdoing something to the other party — his offer is called ījāb (proposal or offer), and hehimself is legally called promisor. The second party, who expresses consent to the offer ofthe first, his consent is called qabūl (acceptance), and he himself is legally called promisee.When, at the wish of the promisor, the promisee or any other person performs an act,abstains from it, or promises to do so, it is called consideration for promise [47].
When an agreement or contract is made orally or in writing, it is called an expresscontract. Whereas, when a contract is inferred from an act or occurrence, it is called animplied contract.
In addition to ījāb (offer) and qabūl (acceptance), the essential conditions of contractinclude adulthood, soundness of mind, free consent, and legal consideration.
Legally, it is necessary to fulfill the obligations that the parties accept as a result of thecontract. If a party fails to fulfill its obligation, the other party has the right either tocompel the defaulting party to perform the contract or to recover damages (ہرجانہ) fromit [48].
From Section 2 and its sub-sections of the Contract Act 1872, it becomes clear thatunder this law, promise, agreement, and contract are different in meaning. All of themare based on offer and acceptance, but the meaning of promise is more general thanagreement and contract, because in a promise there is no necessity of consideration fromboth parties, whereas in agreement and contract it is essential. Hence, every agreementand contract is, by law, a promise, but not every promise is an agreement or contract.Similarly, the meaning of agreement is more general than contract, because for the exis-tence of an agreement, at least two parties (promisor and promisee), mutual consent (offerand acceptance), a lawful object, and lawful consideration are required [49], while for acontract, in addition to these, it is also necessary that the matter be legally enforceable.Thus, every contract is an agreement, but not every agreement is a contract.
In Egyptian civil law, the definition of contract is expressed in these words:
اؤ تعديله اؤ نقله اؤ التزام انٕشاء هو الاثٔر هذا کان سواء معين قانونى اثٔر احٕداث على ارٕادتين توافق العقد

[50] انٕهائه
That is, a contract is the agreement of two wills to produce a specific legal effect,whether this effect is the creation of an obligation, its transfer, its modification, or itstermination.

For example, in a contract of sale (ʿaqd al-bayʿ-البیع ,(عقد each party becomes obliged: the
seller must deliver the sold item, and the buyer must deliver the price. Sometimes the legaleffect is the transfer of an obligation, such as in the ʿaqd al-ḥawālah (contract of transfer),where a debt is transferred from one person to another. Sometimes the agreement of twowills is upon modifying an obligation, such as making a contract conditional or time-
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bound. Termination of an obligation means its annulment, as in iqālah (rescission), inwhich a concluded contract of sale is revoked [51].
Dr. ʿAbd al-Razzāq al-Sanhūrī, while explaining this definition, writes that only such anagreement will be called a contract which produces a legal effect. An agreement that doesnot produce a legal effect cannot be called a contract. For example, if a friend invitesanother friend to a wedding feast and the latter accepts, here although mutual consentof wills exists, it is not considered a contract, because if the invited person does notattend, no legal responsibility arises upon him. On the contrary, if a company makesan agreement with its employee that during working hours food will be provided by thecompany, this is a contract, because in this case the company has imposed upon itself alegal obligation, deviation from which will make it liable.
Further specifying the legal contract, he writes that not every agreement having a legaleffect is a contract, but only that agreement which falls within private law and financialtransactions. Thus, treaties between states and agreements between government andemployees will fall outside the scope of contracts, because these agreements are of thecategory of common law and constitutional law [52].
In comparison with the above legal definition of contract, the definition in Islamic ju-risprudence is distinguished in that the legal definition is expressed in terms of the willsof the parties rather than in terms of ījāb and qabūl. Whereas will (irādah) is an inter-nal matter, which cannot be known without offer and acceptance. The mere existence ofwills of the parties is not sufficient, but for the formation of a contract, it is necessary thatthe wills be manifested towards each other in the form of offer and acceptance. Hence,sometimes it happens that there is an agreement of wills, yet a contract is not consideredconcluded — as in the case of a waʿd (promise), when both parties promise to conclude asale or another contract in the future. Such a promise is not considered a contract [53].
In addition, the fundamental difference between the juristic (fiqhī) and legal definition ofʿaqd (contract) is that the juristic definition takes into account the sharʿī (Islamic legal)connection in the formation of a contract and encompasses only those contracts whichfulfill the conditions laid down by the Sharīʿah for the formation of a contract. Thus,the juristic definition excludes invalid (bāṭil) contracts from the category of contracts.Whereas, according to the legal definition of a contract, every contract will be consideredconcluded as long as it complies with the prevailing laws, even if the requirements of theSharīʿah have not been observed [54].

Findings and Conclusion
• This study establishes that the concept of ʿaqd (contract) in Islamic jurisprudence isdeeply rooted in Qur’ānic injunctions, Sunnah, and the linguistic essence of bindingand obligation. Classical jurists emphasized three constitutive elements of ʿaqd: ījāb(offer), qabūl (acceptance), and irtibāṭ sharʿī (a binding legal connection recognizedby Sharīʿah). Alongside these, mutual consent (tarāḍī), lawful subject matter, and
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legitimate intention (niyyah) are indispensable conditions. Thus, in Islam, a contractis not merely a legal arrangement but also a moral and spiritual commitment.
• The Contract Act 1872, however, adopts a purely legalistic framework, definingcontract as “an agreement enforceable by law,” with sub-classifications of promiseand agreement. Its emphasis lies on enforceability, consideration, and lawful objectwithin positive law, irrespective of Sharīʿah requirements. Consequently, agree-ments deemed void in Islamic law—for lacking Sharīʿah compliance—may still bevalid and enforceable under the Contract Act.

The comparative analysis demonstrates that Islamic jurisprudence provides a more com-prehensive framework, integrating legal enforceability with ethical accountability andspiritual responsibility. Unlike the Contract Act, which limits itself to statutory obliga-tions, Islamic law excludes ʿuqūd bāṭilah (void contracts) and stresses justice, consent, andmorality. Thus, the Islamic conception of contract offers a holistic balance between law,ethics, and faith, while modern legal systems such as the Contract Act 1872 address onlyexternal enforceability.
In sum, every contract in Islamic law is a legally and morally binding covenant, whereasin the Contract Act 1872, a contract is primarily a legally enforceable agreement.
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